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Closing Statement of Western Water Company
I Introdneﬁﬁn
A, Procedural Setting of this Hearing

The instant hearing was necessitated because the SWRCE’s approval of D-1644 was
vacated upon judicial review. The matter has been rewanded to the Board for reconsideration
of D-1644 in light of new evidence. However, the court specifically contemplated that the
Boatd would be permitted “to consider any other evidence it deems io be relevant and
material to its reconsideration of Decision 1644.” Order at 3. Unfortunately, the Board’s
hearing notice was unduly narrow, and was written so that only specific declarations on
fisheries and future water use projects could be considered. This narrow interpretation of the
court’s ruling kept out information regarding how the additional evidence considered by the
Board could actually result in lower flow releases by YCWA during the spring months.

More important than the scope of the hearing, however, is the burden of proof required
to justify the umprecedented curtailment of vested water rights contemplated by D-1644.
Nowhere in the dozen years of this record is there adequate evidentiary or scientific support
for the Spring flow regime mandated by D-1644. It is procedurally and legally inappropriate
for the hearing to be conducted as though the YCWA and other legal water right holders
should bear the burden of defending its vested water tights. Rather, the Board must find clear
and compelling evidence in the record if it is to reinstate this substantial undermining of those
rights.

The law of this case is that the Board’s decision canmot stand in the face of “empirical
experience occurring after the conclusion of the administrative hearing [which] demonstrates
the falsity or unreliability of the factual assumptions or projections upon which the
administrative decision rested in whole or in part...” Orderat 2.

B. Focus on Fishery and Demand Issues

In the context of this hearing, Western Water Company chooses to focus its attention
-where its interests are most clearly threatened: Issues 2 (fishery) and 3 (demand).

1L Fishery Issues
A. YCWA’s Established Water Rights

YCWA. has vested water righits established through historic action by and before the
Board, coupled with the Ageney's diligence in puiting the water arising under those rights to
beneficial use. :

B. Environmentat and Public Trast Limitations

It is well seftled that water rights in Califomia are subject to limitations for the
protection of the environment and for the service of public trust values, including fish and
wildlife. Further, established on-stream storage rights require that the operator of a dam
exercise such rights so as to keep the fishery below the dam “in good condition.”



Jun-13=03  10:46am  From- T-589 P.0D4/008  F-088

However, in asserting environmental or public trust bases for curtailing a water right,
the weight of the evidence must demonstrate that the exercise of the right is harming the
environment or damaging the public trust. The dozen-year hearing record in this case is
devoid of such evidence. While all parties to the process concur that study of the Yuba River
fishery should continue, there is simply no support for the conclusion that operation of the
Yuba River Project has caused any damage to the fishery. Instead, the weight of the evidence
i1 the record shows that the fishery has actnally mmproved since the advent of the Project
(most likely because of the Agency’s flow and temperature management capabilities).

C. Factunal Inaccuracy of Decision Assumptions

‘Evidence presented to the court and in the instant hearing demonstrates that the
articulated basis for the Spring flow. regime—that it is necessary for protection of out-
migrating juvenile salmonids—does not support the decision, because in the last three years
(constituting all the reported empitical experience) nearly all of the juveniles (98-99%) had

- passed the Hallwood measuring station by the time the flow regime would have taken effect.

In the course of the hearing, DFG attempted to show that the evidence presented by
the Agency is not conclusive, because. of potential sampling or other measurement errors.
However, it was uncontroverted that the best evidence available to the Board today fails to
support the assumptions on which the Spring flow regime is based.

D. Rebuttal: “No difference in the fishery”

In their rebuttal, the DFG witnesses presented testimony that questioned the reliability
of the evidence presented by YCWA, complaining that efficiency testing of the traps was
needed to confirm the evidence that the juvenile salmonids cannot be helped by D-1644
because the migration appears tobe at least 98% complete by the time the Spring flow
requirement takes effect. Further, DFG witnesses indicated that *‘a multi-year” series of tests
under a variety of flow conditions would be required to determine whether the flow
requirements could be effective for improving fish populations. While all parties to this
proceeding would like to have more and more reliable data, there is no evidence in the record
that suggests that the D-1644 Spring flow regime will have any impact on fish populations in
the Yuba River. Lack of data is no excuse for imposing this curtailment of vested water
rights by changing the existing release requirements.

Most reveatingly, DFG witnesses reached the following conclusion: “There remains
no significant difference between pre- and post-New Bullards Bar Chinook salmon
populations.” Nelson/Drury Testimony at 3. Thus, even accepting DFG’s testimony in its
most favorable light, there is no support for concluding that YCWA's exercise of its vested
water rights has cansed any harm to the fishery. In fact, there is ample evidence in the record
that the fishery has improved during the period of YCWA's regulated flows and temperature
management.

E. Burden of Proof Has Not Been Carried

In order to justify an unprecedented storage release order such as embodied in the
vacated D-1644, the SWRCE must find (i) that the exercise of the YCWA water rights has
caused harm and (ii) that the curtailment wijll remedy the harm. No petitioning party to the
proceeding has sustained the required burden of showing harm, causality or projected
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effectiveness of the remedy. Without such evidence, the SWRCB would be acting arbitrarily
in re-imposing the D-1644 Spring flow requirements.

F. Attempt to Shift the Burden

In an apparent attempt to shift the burden of proof, SWRCB staff questioned YCWA
witnesses for evidence that would support an alternate flow requirement. However,
presenting such evidence is neither the responsibility of YCWA por within the permitted
scope of the hearing. Even DFG admits, in any case, that more study is required “before an
acenrate estimate of how many juvenile salmon are outmigrating at different imes of the year
conld be determined.” In the absence of such an “accurate estimate,” the assumptions cited in
D-1644 for imposing the Spring storage release flows are without evidentiary support.

G.  Conclusion: No Evidence Supports the Unprecedented Curtailment .
of an Established Water Right with a Long History of Exercise in Accord
with Enviropmental Stewardship

III. Demand Issues

Al D-1644 Spring Flow Requirements Reduce the Right to Water Arising
Under YCWA Water Rights and Make Less Water Available for Loeal
Beneficial Use.

The Spring flow requirements in D-1644 will unavoidably reduce the water available
to the YCWA to meet it operating objectives as summarized by its GM: (i) flood control, (if)
in-siream flow, (1ii) power production, and (iv) deliveries to users. As noted by Mr. Aikens
during cross-examination, taking into account the demands of the Wheatland Water District,
imposition of the D-1644 Spring flow requirements will create more frequent water shortages
within Yuba County. Aikens Testmony, 6/5/03.

B. WWTR is Particularly Concerned Because the Wheatland Water District
is Targeted for Supply Reduction.

The potential for shortages under the Spring flow regime imposed by D-1644 is of
particular concern to Western Water Company, because the Company owns nearly 1200 acres
of farmland withjn the WWD. Time and again, DFG, Interior and Board staff suggested
through their questions that shortages could be averted by not extending service to WWD.
(See questions in the transeript related to (i) the unfinished service contract negotiations
between YCWA and WWD, (ii) whether YCWA has an “obligation” to serve WWD, and (iii}
timing of completion of delivery facilities.)

However, as Mr. Aikens testified, the WWD delivery facilities were part of the
original Yuba River Project design and were deferred merely for economic reasons. Further,
Mr. Ajkens noted that WWD contributed its water rights applications before this Board in
order to participate in the Project, and that those applications, as later perfected by YCWA,
make up a portion of the Project’s current water rights and storage rights that would be
affected by D-1644’s unsupported Spring release requirements.
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D-1644 itself suggests that shortages up to 20% could be made up through uge of local
groundwater’ or through local conservation efforts.” Only in the event that the local shortage
would exceed 20% did vacated D-1644 permit a cumbersome flow adjustment process that
would have likely come too late for practical benefit to Yuba County, even when those

. conditions cccur. Thus, YCWA.'s service area—and particularly the WWD—will he
serjously and adversely affected if the D-1644 Spring flow regime is re-imposed after having
been vacated by the court.

C. SWRCB Must Consider the Ancillary Effects of the D-1644 Spring Flow
Regime.

Not only would the re-imposition of the D-1644 Spring flow requirement create
unjustified periodic water delivery shortages within Yuba County, it would also create an
important ancillary—and wnjust—impact. The SWRCB must recognize that the release of
excess water by YCWA has the currently umavoidable secondary effect of reallocating the
water, niot just to the Yuba River fishery, but to the State and Federal export projects. Based
on the export projects’ junior appropriation rights, the water released from storage in the Yuba
River Project that cannot be put to a beneficial use within the YCWA service ares, is available
for downstream appropriation znd export from the Delta. That is, once the water is released
for fish that may not even be in the River to benefit, the excess flows will be captured by or
credited to the export projects. In effect, D-1644"s Spring flow requirements would operate
as a direct reallocation of water from its area of origin to the export areas.

IV. Summary and Conclusion

A, There is Long-recognized Value in Certainty and Predictability of the
Responsible Exercise of Vested Water Rights.

B. D-1644°s Unprecedented Reduction in the Sanctity of Vested Water
Rights Must be Supported by Substantial Evidence of Harm, Causation
and Effectiveness of the Remedial Approach.

C. No Evidence in the Record Supports Critical Findings (i) that the Yuba
River Project Has Damaged the Fishery, or (ii) that the Spring Flow
Requirement Will Remedy any Theoretical Damage.

D. Assumptions on which the D-1644 Spring Flow Requirements are Based
are Specnlative and Unsupported by Substantial Evidence.

' D-1644"s recitation of this “remedy” for the shortages caused by the Spring flow regime raises serious
questions as to whether the SWRCB has exceeded its jurisdiction by, essentially, backfilling a perfected surface
water right through appropriation of Jocal groundwater. In addition, this “remedy” begs the question whether the
SWRCE complied with CEQA, since it produced no EIR that smdied the impact of this remedy,

* Under Water code §1011, conscrvation savings do not dimimish the underlying water rights, as D-1644
atitmpls. .

* Reallocation of water is also a de facto reallocation of wealth from Yuba County to the areas served by the
export projects. Unless the SWRCB protects YCWA's right to mainmin control and domipion over the excess
releases for exchange or transfer to a downstream user, subject to fair compensation, the D-1644 requirements
shonld be reversed on substantive appeal.
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E. D-1644 is an Ontdated “Command & Contro)” Approach Lacking
Adaptability to the Needs of the Fisbhery, Much Less the Needs of the Yuba
River Project and YCWA’s Vested Water Rights,

F. The Secondary Effects of I)-1644 Are Unacceptable in that they Act as an
Unjustified and Inappropriate Transfer of Wealth from Yuba Connty to
the Export Communities.

G. The Better Way: Negotiation and Adaptive Management

The SWRCB has it within its power to foster a settlement process that will result in a
more flexibie flow regime that will be based upon experience, good science and cooperative
stewardship of YCWA’s vested water rights. To re-impose the D-1644 Spring flow
requirementts would, instead, usher in another decade of litigation, bitterness and frustration.

Date: June 13, 2003

WESTERN WATER COMPANY
MICHAEL PATRICK GEORGE
PRESIDENT AND CHIEF EXECUTIVE OFFICER
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PROOF OF SERVICE

I, Margaret McBride, declare:

I am a resident of the State of California and over the age of eighteen years, and not a
party to the within action; my business address is 400 Capitol Mall, 27th Floor, Sacrameénto, CA
05814-4416. On June 13, 2003, I served the following docurnents:

O OO M O

CLOSING STATEMENT OF WESTERN WATER COMPANY

by transmitting via facsimile from (916) 321-4555 the above listed documen(s)
without error to the fax number(s) set forth below on this date before 5:00 p.m, A
copy of the transmittal/confirmation sheet is attached.

bry placing the documeni(s) listed above in a sealed envelope with postage thereon
fully lp;mpaid, in the United States mail at Sacramento, California addressed as set
forth below.

by causing personal delivery by MESSENGER of the docurment(s) listed above to
the. person(s) at the address(es) set forth below.

by placing the document(s) listed above in a scaled FEDERAL EXPRESS
envelope and affixing a pre-paid air bill, and causing the envelope to be delivered
to a Federal Express agent for delivery

by personally delivering the document(s) listed above to the person(s) at the
address(es) set forth below,

Please see attached Service List

I am readily familiar with the firm's practice of eollection and processing correspondence
for mailing. Under that practice it would be deposited with the U.S. Postal Service on that same
day with postage thereon fully prepaid in the ordinary course of business. I am aware that on
motion of the party served, service is presumed invalid if postal cancellation date or postage
meter date is more than one day after date of deposit for mailing in affidavit.

Exccuted on June 13, 2003, at Sacramento, California.

D hrarguict O fBenci

ﬂ Margaret McBride

PROCOF OF SERVICE
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YUBA RIVER HEARINGS SERVICE LIST

- Yuba County Water Agency « South Yuba Water District and
c/o Ryan S. Bezerra, Esq. Cordua hrrigation District
Alan B, Lilly, Esq. c/o Paul R. Minasian, Esq.
Bartkiewicz, Kronick & Shanahan Minasian, Spruance, Baber, Meith, Soares &
1011 22™ Street, Suite 100 Sexton, LLP
Sacramento, CA 958164907 P. Q. Box 1679

Oroville, CA 95965-0197-

« California Department of Water Resources v ULS. Dept. of Cormmerce,

c/o David A. Sandino, Esq., Staff Counsel National Oceanic & Atmospheric Admin,
P. O. Box 942836 National Marine Fisheries Service
Sacramento, CA 94236-0001 c/o Mr. James Bybee

Northern California Habitat Manager

777 Senoma Avenue

Santa Rosa, CA 95404

r  Brophy Water District - California Department of Fish & Game .
c/o Daniel Gallery, Esq. c/o Ms, Nancee M. Murray, Senior Staff Counsel
926 ¥ Street, Suite 5035 1416 Ninth Street
Sacramento, CA 95814 Sacramento, CA 95814
. Browns Valley Irrigation District . Walter Cook, Esq.
¢/o Paul M. Bartkiewioz, Esq. 42 Northwood Commons
Bartkiewicz, Kronick & Shanahan Chico, CA 95973

1011 22™ Street, Suite 100
Sacramento, CA 95816-4907

- South Yuba River Citizens League; ~  U.S. Department of the Interior
Friends of the River; Bay Instinite; c/o AIf W, Brandt, Esq.
Cal Sportfishing Protection; Trout Unlimited =~ Regional Selicitor’'s Office
c/o Lawrence Sanders, Esq. U.S. Department of the Interior
P. 0. Box 841 2800 Cottage Way, Rm. E-1712
Nevada, City, CA 95959 Sacramento, CA 95825

~ South Yuba River Citizens League; © Westermn Aggregates, Inc.
Friends of the River; Bay Institute; c/o David E. Lindgren, Esqg.
Cal Sportfishing Protection; Trout Unlimited Downey, Brand, Seymour & Rohwer
c/o Mr. Charlton Bonham 555 Capitol Mall, 10* Floor
Trout Unlimited Sacramento, CA 95814

828 San Pablo Avenue, Suite 208
Albany, CA 94706

. California Sportfishing Protection Alliance - Pacific Gas & Electric Company
c/o Mr. Jim Crenshaw, President -c/o Mr. Richard Moss
1248 East Oak Avenue P.O. Box 7442
‘Woodland, CA 95695 San Francisco, CA. 94120-7442
\ State Water Resources Control Board ¢ Donald E. Huckins, Esq.
c/o Daniel N_ Frink, Esq., Senior Staff Counge]l 439 Center Street
P. Q. Box 2000 Yuba City, CA 95991

Sacramento, CA 94812-2000




